
David A. Daniels
Wolfville, N.S. 

dadanielslaw@eastlink.ca

January 17, 2011

By Hand Delivery

The Warden and Councillors
Municipality of the County of Kings
P.O. Box 100
Kentville, N.S. B4N 3W3

Warden and Councilors:

Re: Elderkin et al. Application

On behalf of No Farms No Food (“NFNF”), I urge Council to reject the Elderkin, et al. 
applications (hereafter referred to as the "Application" or "Applications").  Adoption of 
the proposed amendments (the "Draft Policies") to the County’s Municipal Planning 
Strategy ("MPS") and Land Use Bylaw (“LUB”) will constitute an illegal action and a 
denial of the public’s right to procedural fairness and natural justice.  

ILLEGALITY

If the County Council approves the Draft Policies it will be acting illegally.  Challenge to 
such an action will not be brought to the Utility and Review Board.  Rather, the 
Municipal Government Act ("MGA") allows persons to apply to a judge of the Supreme 
Court “to quash a by-law, order, policy or resolution of the council of a municipality, in 
whole or in part, for illegality.”  MGA s. 189.  

The Draft Policies Favour Private Interests Over the Public’s Interests 

The County Council must exercise its power when adopting planning bylaws in the 
public interest, not in private interest.  Kuchma v. R. M. of Tache, [1945] S.C.R. 234.  
According to The Law of Canadian Municipal Corporations, 2d ed. Rogers, s.193.22, "A 
by-law which has been passed with the object of advancing the interests of an individual 
or a certain class of individuals is voidable and have been considered an absolute 
nullity."  In deciding whether a bylaw has been passed in the public’s interest, "the 
primary moving force behind the by-law must be looked at and if that force emanates 
from a private source and is to reap the primary direct benefit from the by-law leaving to 
the public only the secondary and indirect benefit, it has been said that the by-law is in 
the private and not in the pubic interest."  Rogers s.193.22 at p. 1020 citing to Wallace 
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v. Dauphin (Town), [1932] 2 W.W.R. 405.  This principle is consistent with the County’s 
Code of Conduct for Elected Officials which includes as the first principle of its 
"Standards of Conduct" that "Members of Council shall uphold the law and at all 
times: (a) seek to advance the common good of the municipality as a whole while 
conscientiously representing the communities they serve; . . ."  (My Emphasis.)

The Draft Policies on their face are being adopted to benefit the Applicants, private 
landowners.  Their adoption will not benefit the public, but in fact will be prejudicial to 
the public’s interests.  That the Draft Policies will benefit private landowners should be 
no surprise since the impetus for their adoption comes solely from the Applicants and 
are not supported by the majority of Greenwich residents. 

In a memorandum from the four farmer applicants to Kings County, dated February 24, 
2009, the applicants made the purpose of their applications clear.

"We are here today to tell you directly that we need to be able to plan for 
and continue to implement change in order to support our families.  The 
restrictive and inflexible planning regime which is currently applied to our 
properties is prohibiting us from being able to plan for the future use of our 
land, the operation of our businesses and security of our families."

Nothing is mentioned by the four farmers about benefitting the Greenwich area or the 
County as a whole now or in the future.  Bill Butler, former Director of Kings County 
Planning, remarked about the "public interest" in the Application: 

“So specific amendments were never prepared.  The letter from the guys 
[four farmers] is very clear that they intend to prepare amendments that 
work for them.  I’m thinking that Chris is thinking that the consultant will 
simply prepare the amendments that will accommodate what they want.  
Truly a public interest approach!!!”  Email to Chrystal Fuller, dated October 
21, 2009.

The County’s own Planning Staff in the Staff Report, dated October 19, 2010, states 
that adopting the Draft Policies at this time are contraindicated and therefore, it is not in 
the public’s interest for County Council to approve them. "Through regional planning, 
Greenwich may well be identified as a logical place to direct development over the long-
term.  The County’s slow and steady growth, however, provides the Municipality with 
time to seriously consider a variety of options, not just for Greenwich, but for the entire 
corridor.  Ultimately, Staff believe that a regional planning approach would ensure any 
development directed to Greenwich truly responds to the region’s planning needs and 
opportunities."  Mr. Ben Sivak’s comments made at the end of the PAC Special Meeting 
of October 21, 2010 are consistent with this view.  He pointed to the difference between 
amending the MPS by way of the individual application process as is the case here 
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versus the preferable approach which is for the County to undertake a planning review 
of the Subject Lands as part of the County’s own review of the MPS.

In a letter to then Warden Fred Whalen, dated October 25, 2010, the Mayor of the Town 
of Wolfville, Robert Stead, sets out the Town’s concerns about the proposal and why it 
may have a negative impact upon the Town and the general region.  The concerns 
are: (1) Infrastructure costs.  It would be better for development to take place in existing 
growth centres in Kings County.  "There is likely significant extra capacity within all the 
Kings County growth centres including the Towns of Kentville and Berwick.  
Development can take place in the existing growth centres without the need to extend 
off site services and in many cases infill development can take place without the need 
for any additional on-site services as well."  (2) There is a need to preserve all 
farmland. The proposal’s attempt to preserve best soils through the designation of 
Urban Agriculture will likely not achieve that end.  (3) Development in existing growth 
centres has sustainability advantages.  (4) Social/Cultural Issues.  The existing growth 
centres represent the heart of social and cultural interaction and the creation of another 
growth centre will weaken the existing growth centres.  (5) Lifestyle/Health 
Issues. "Development in Greenwich, away from the existing commercial centres, will not 
encourage this healthy lifestyle."

In a letter from the Mayor of Kentville, David L. Corkum written to Pauline Raven, a 
member of NFNF, dated November 30, 2010, concerning the Greenwich proposal, he 
stated:

“Our [Council’s] collective view is that there appears to be no necessity to 
rezone farmland for residential development, as urban centres can better 
provide the required infrastructure and services.  Urban sprawl into 
neighbouring farmland is often at the detriment of both communities.”

Councilor Keith Irving of the Town of Wolfville made a presentation at the November 4th 
PPM.  Mr. Irving was the chairperson of the Town’s Planning Advisory Committee and 
was delegated by Wolfville Council to represent the interests of the Town at the PPM.  
Councilor Irving in his presentation set out three arguments against the adoption of the 
Draft Policies.  (1) Adopting the Draft Policies will result in additional competing 
subdivisions in different municipalities which in turn will lead to increasing municipal 
infrastructure deficits for all the municipalities concerned.

(2) There is no justification for the proposed new growth centre.  Mr. Irving included in 
his presentation detailed statistics which demonstrate the lack of need for more 
developable land and the harm that could result if land is unnecessarily open to 
development. 

“The Kings County Website provides us with some insight on demand for 
housing. Over a 20 year period (1986 - 2006) the total population growth 
in Kings County (including the 3 Towns) was 12.7% or 6,760 persons. 

3



That translates to less than 1% growth per year and so about 300 
residential units per year.. throughout the 4 municipalities.

“The Kings County Planning Staff in 2007 estimated a potential for over 
16,326 units to be developed in Kings County under current zoning.  In 
Wolfville, we have the potential for an additional 2400 units.  While I don't 
have the figures for Kentville and Berwick, it is probable that we have 
close to 20,000 units worth of land zoned for residential development in 
King's County.”

 (3) Councilor Irving presented an argument against the Applicants’ claims that they 
should be allowed to do with their land as they please.  According to Mr. Irving, 
"planners must consider the public good." 

“Planning, and more specifically zoning help communities to organize in 
order to minimize land use conflicts and create order, and beautiful 
communities . . . and most importantly to create a cost effective use of 
public resources such as roads, water and sewer systems.”

Mr. Irving also provided an explanation for why this project has moved forward 
notwithstanding the failure to demonstrate demand.

“Where this application has gotten off the rails perhaps is that it is being 
looked at in isolation.  It has not been considered in the larger picture.  By 
contracting out this single application to an external consultant mandated 
only to look at this land in isolation of the rest of the county, (with no 
corporate knowledge and without and understanding of the regional 
issues)... has resulted in the consultant recommending a new growth 
center which is not needed and which in all likelihood will become a 
burden shouldered by the taxpayers of King's County.”

Mr. Irving concluded his presentation with the a recommendation similar to the position 
of the County Planning Staff’s, that the Application "be deferred until a regional planning 
structure or project can examine the demand and supply for developed lots in King's 
County, examine the cost-effective use of all municipal infrastructure, and provide a 
rational plan for sustainable future growth in our communities."  

If the County must ensure that the bylaws it adopts are in the public’s interest, what then 
should Council consider to be in "the public’s interest"?  The County’s own MPS at s. 
1.3.1 sets out the County’s "general goals."  These include at s. 1.3.1.1. "to facilitate a 
broad economic base by supporting the continued growth of the agricultural industry 
[and] providing opportunities for expanded industrial, commercial and tourism 
development . . ." and at  s. 1.3.1.5 "to encourage growth to urban areas where services 
can be provided in a cost-effective manner." 
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Will the Draft Policies further growth of agricultural industry?  Quite the opposite, since 
approximately 232 acres of land are being removed from agricultural production for 
commercial and residential uses.  Mr. Peter Elderkin ended his letter to Diana Brothers, 
Chairperson of the County’s PAC, dated August 16, 2009, by stating: "On behalf of 
Doug Hennigar, Hal Stirling, Harold Forsyth and myself I would request that the 
Planning Advisory Committee approve a motion in support of the immediate reactivation 
of our application to amend the Municipal Planning Strategy and Land Use By-law to 
enable consideration of the development of our properties in Greenwich for non-
agricultural uses through the use of a comprehensive development district 
technique." (My emphasis.)1

Ms. Young of EDM claims that approximately 76 out of approximately 380 acres will be 
set aside for "urban agriculture" because, as she stated at the October 5, 2010 Council 
meeting and the November 23, 2010 PAC meeting Greenwich residents have 
expressed the desire to protect the "best agricultural soils."  See proposed Draft Policies 
s. 2.12.1.13.  Ms. Young’s assertion that Greenwich residents desire to preserve the 
"best" farmland is not supported by the record.  Based upon comments made at the two 
PPMs and written comments, the overwhelming majority of Greenwich residents 
support the preservation of all "agricultural" land, not just small islands of the land with 
the "best soils."  

Furthermore, there is no evidence that agricultural production will actually occur on the 
land designated "Urban Agriculture."  A careful reading of the provisions in the Draft 
Policies where Urban Agriculture is described reveals that that is no assurance that 
agriculture will in fact take place on the land supposedly set aside for growing crops.  
See Draft Policies 2.12.1.13.  In fact the proposed amendments will only provide 
“opportunities” for agricultural uses.  Subsection (d) states: “Single unit dwellings shall 
be permitted on lots with a minimum lot area of 1 acre, provided the unit is located near 
two property boundaries or other siting design to preserve the soil resource.”  

Mayor Stead in his letter to then Warden Whalen, dated October 25, 2010, stated at 
paragraph 2: 

"Unfortunately, this configuration [Urban Agriculture] does not guarantee 
that the land will be used productively for agricultural purposes.  There is 
strong possibility that this land will be carved into one acre estate type 
residential lots which represent the worst in urban sprawl. They will be 
expensive to service on a per dwelling basis."

Will the Draft Policies provide opportunities for expanded industrial, commercial and 
tourism development?  As to industrial opportunities, the rezoning will forbid all industrial 

5

1 In a comment in EDM’s May 4, 2010 report at page 2 it is clear that the farmer’s have no interest in 
farming their land in the long term.  “In has been made clear by the landowners that if this amendment 
were to occur there would still be some farming, at least in the short term.”  (My emphasis.) 



uses on the Subject Lands.  There has been no evidence provided that further land is 
needed in Kings County for commercial development.  And as regards tourism, there is 
no proof that the Draft Policies will foster tourism.  To the contrary, EDM has been 
forced to argue, unconvincingly, that the Draft Policies will not harm the local tourist 
economy.  

There has been no proof that the Subject Lands are needed to foster future urban 
development in the County.  County documents establish no additional land is needed 
for residential development.  See September 11, 2007 PAC minutes of the presentation 
by then Manager of Planning Chrystal Fuller which included the following facts:  

• There is potential for 4,956 new dwelling units within our existing growth 
centre boundaries. 
• There is potential for 10,478 new dwelling units within the County's 
Country Residential (R6) Zones. 
• There is potential for 892 new dwelling units on lots within the agricultural 
district, created before 1994. 
• The County's population is increasing; however, there is
enough vacant residential land within existing growth centres to 
accommodate our future growth. 
• Residential development opportunities are available all throughout the 
County. 
• There are available residential lots already existing in every growth 
centre. 
• Growth centres have existing infrastructures that need a certain 
population base in order to be cost effective.   
• The expected growth of the County does not require sustainable 
amounts of new lots to be created. 

The record is devoid of any evidence that the County requires or that the County would 
benefit from more commercially zoned land on the Subject Lands.  On this issue, 
County Planning Staff stated in its report, dated October 19, 2010 at s. 2.2 (b), " . . . 
Staff acknowledge that there does not appear to be immediate need to dramatically 
increase the amount of land available for urban development.  While Council has a 
responsibility to consider long-term development trends, Staff feel that it is fair question 
whether or not the Municipality has explored all the options for growth available from a 
regional perspective."   

If the Draft Policies were in the public’s interest and if the motivation behind the Draft 
Policies was to benefit the County, then all lands in the area where the rezoning is 
proposed would be included.  This, however, is not what is proposed by the Draft 
Policies.  Noggins farmland which is located in the centre of the Subject Lands is being 
excluded from the changes proposed by the Amendments.  
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Approval of the Draft Policies will benefit five private landowners and will provide no 
benefit to the public.  (The County has not asked for nor have the Applicants provided 
any information about the possible increase in value of their land if the Applications are 
approved.)  The approval of the Applications will in fact result in fiscal harm to the 
County, both immediate and long term.  Even before any development occurs on the 
Subject Lands, the County will face out of pocket costs related to a number of studies 
that will need to be completed.  “Planning Services & Engineering & Public Works 
recommends the development of an Infrastructure Plan with 5 studies: 1. Drinking water 
2. Sanitary sewer 3. Storm water 4. Traffic 5. Layout of collector roads. No funding is 
available in the 2010/2011 budget for such studies.  Estimated cost of studies is 
between $100,000 - $150,000.”  Staff Report,  dated October 19, 2010, Section 3.1.  
The Staff Report also contains a warning about recouping the costs of these studies: 

“Cost recovery measures are intended to be established to enable the 
Municipality to attribute these costs appropriately between developers and 
the Municipality.  However, it is unclear at this point how the costs will be 
divided and whether there would be a long-term financial impact on the 
Municipality.  If development does not proceed as expected, there is a risk 
that the Municipality may have difficultly recouping any upfront costs for 
the studies and other expenses.” 

There will also be the costs associated with providing municipal services to the Subject 
Lands.  These have been estimated to be in the range of $5,000,000.00.2

Finally, Councilor Keith Irving pointed out in his November 4th PPM presentation that in 
the long term, there is likely a net loss to the County balance sheet when you take into 
account the maintenance and replacement costs of needed infrastructure, including 
roads. 

Councilor Irving’s point is consistent with the findings in the 2006 report entitled “The 
Fiscal Implications of Land Use: A “Cost of Community Services”  This was a study of 
Red Deer County, a rural municipality in Alberta experiencing development pressure.  
One of the key conclusions of the study was that residential development ends up being 
a fiscal net negative for the municipality.  “It is significant to note that the Residential 
land use did not pay for itself in any scenario in this study – this effectively means that 
other land uses are subsidizing the level of service provided to Residential land use.”  
Page vii.

Furthering private interests is the sole motivation behind the Draft Policies and it is 
private landowners who will reap the benefit.  The County’s taxpayers have already paid 
the fees of planning consultants, now totaling approximately $50,000.00, which should 
have been paid by the Applicants.  Another instance in which the Council (or members 
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who voted for the expenditures) has acted in bad faith, placing the Applicants’ private 
interests above those of the public.  

Non-compliance with the County’s MPS

Contrary to EDM’s repeated assertions, the proposed Draft Policies are not consistent 
with the County’s MPS.  

The Draft Policies will result in creating a new growth centre adjacent to the Town of 
Wolfville.  Section 2.11 of the MPS, entitled "Future Growth Centre Expansion and New 
Growth Centres,"  sets out an essential precondition which must be satisfied before any 
new growth centre is designated: increased demand for urban development.  A careful 
review of the record demonstrates that this precondition has not been satisfied.  

The MPS discusses at s. 2.11.8 the potential for the serviced Hamlet of Greenwich to be 
designated as a new growth centre or the location for an expanded growth centre.3  
Under what conditions would such a designation occur?  Section 2.11.9.3 states 
"Council may redesignate a serviced hamlet to a Growth Centre when there is an 
increased demand for urban development within the Community combined with the 
phasing out of agricultural activity." (My emphasis.) 

Council cannot designate a serviced hamlet as a new Growth Centre unless there is an 
"increased demand for urban development."  It follows that there must be a similar  
showing if an unserviced area of Greenwich, such as the Subject Lands, is to become a 
new Growth Centre.  

The record does not contain any evidence that there is an "increased demand for urban 
development" on the Subject Lands.  On the contrary, the evidence shows that there is 
no such demand.  See pages 6 and 8, above.  The Applicants have provided no 
evidence of any demand to develop their lands.  There is more than sufficient land in 
Kings County to absorb development for many years to come.  MPS s. 2.11.6 (which 
was amended in 2005) states that "[a]t current development rates the Growth Centres 
have a sufficient supply of land to accommodate future growth needs for at least twenty 
years."   

The Planning Staff asks the question in regards to the EDM report submitted to it on 
April 22: "Is there an immediate need for more development opportunities? If growth is 
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directed to Greenwich, what is the implication for other development areas such as 
Canaan Ridge, Port Williams and New Minas development proposals?"  The final 
version of the EDM options report, dated May 4, 2010, never responded to these 
questions. 

The County’s Planning Staff in its October 19, 2010 report at s. 2.2(b) had this to say 
about the demand for more developable lands:

“Without analyzing the numbers used by Mr. Wallace to support this 
argument, Staff acknowledge that there does not appear to be an 
immediate need to dramatically increase the amount of land available for 
urban development.  While Council has a responsibility to consider long-
term development trends, Staff feel that it is fair to question whether or not 
the Municipality has explored all the options for growth available from a 
regional perspective.” 

EDM in its November 23, 2010 report in Appendix B concedes that there is presently no 
demand.  The question posed at the PPM, according to EDM, was "how do the 
proposed Draft Policies respond to development pressures?”  EDM answers:
  

“The proposed MPS Draft Policies are part of a long-term strategy to allow 
agricultural lands to transition over time to land-uses more congruent with 
surrounding uses such as residential, as well as with their position within 
the Coldbrook-Wolfville Urban Corridor.  These amendments are not 
intended as a response to existing development demands, but are instead 
meant to better reflect the long-term vision as presented in the MPS.” (My 
emphasis.)

But a "response to existing development demands" is precisely what the MPS requires 
before a new growth centre is created.  

By selective reading of the MPS, by confounding the terms "Growth Centre" and 
"Coldbrook - Wolfville Urban Corridor", and by claiming "pressure" exists on the Subject 
Lands without any proof, EDM makes it appear that the proposed Draft Policies are 
consistent with the County’s MPS.  This misreading of the MPS appears at pages 13-20 
of EDM’s May 4, 2010 report, "Policy Analysis" (s.5).  

After citing s. 2.1.1. of the MPS, EDM states:
 

“Previously known as the Kentville - Wolfville Corridor, there has been on 
going pressure for growth in the Corridor for more than 30 years. The 
subject lands are considered part of the Regional Centre and can provide 
significant opportunities for residential, commercial, and industrial 
development.  More specifically, the land can be the ideal location for an 
overall mixed use plan with a business park, agri-tourism, additional 
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commercial, and residential.  Further to Policy 2.1.1, the MPS expresses 
certainty when describing that the corridor is responsible for providing the 
County with commercial services, and is expected to accommodate future 
industrial growth with Policy 2.2 and 2.3 of the MPS.” 

According to EDM’s reading of the MPS, commercial and residential development on 
the Subject Lands is consistent with the MPS.  EDM’s logic is as follows: the MPS 
recognizes that growth in Kings County is concentrated the Coldbrook -Wolfville Urban 
Corridor.  Since the Subject Lands lie between Coldbrook and Wolfville, the Subject 
Lands are suitable for commercial and residential development.  

The problem with EDM’s analysis is that the MPS policies explicitly state where in the 
Urban Corridor growth should occur, viz., within the designated Growth Centres.  And 
the Subject Lands do not lie within any of the designated Growth Centres.  In addition, 
the MPS sets out standards of when new growth centres should be created or land 
added to already existing growth centre: when there is "increased demand."  Such a 
demand has not been demonstrated. 

Two of the Objectives set out in the MPS Urban Commercial and Residential 
Development sections are, respectively, 

 “2.2.1.1 To ensure that commercial development occurs in suitable 
locations within Growth Centres.”   

 “2.4.1.6 To encourage development of an adequate number of lots within 
all Growth Centres to accommodate future housing demands.”  (My 
emphasis.)

Since commercial and residential development should occur, according to the MPS, 
within "growth centres," EDM must find support to redesignate the Subject Lands as a 
new "Growth Centre." See pp. 15 - 19.  

EDM points to language in the 1979 County’s Municipal Development Plan and a 1981 
planning staff recommendation that a portion of Greenwich (which does not include the 
Subject Lands) be designated as a "serviced hamlet."  

“The intention was to have the designation be temporary until 
development pressures warranted the Hamlet to ‘graduate’ to a Growth 
Centre.  This was explained by the County’s Solicitor, Peter A. McInroy in 
1982 stating "Proposed MDP changes, and resulting Zoning By-Law 
changes, to create this intermediary stage of development for Greenwich
—and then to continue to provide for eventual graduation to a Growth 
Centre, if development warranted—were sent out to residents of 
Greenwich on May 29th, 1981. (My emphasis.)
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 . . .

When the Greenwich Hamlet boundary (essentially a service boundary) 
was drawn the County intended for it to reflect the existing residential and 
commercial development while allowing room for future growth. The 
subject lands were not included in the Serviced Hamlet boundary because 
it was felt that there was sufficient land for the Hamlet at the time.”  EDM 
Report, May 4, 2010, at pp. 15-16.  

Has the serviced Hamlet of Greenwich now reached capacity and there is pressure to 
expand a Growth Centre into the Subject Lands?  Have the present existing growth 
centres reached capacity so that they can no longer accommodate further residential 
and commercial development and so a new growth centre is needed?  The answer to 
both questions is "no."  EDM asserts that the MPS provides support for the Draft 
Policies where there is none.  There is no evidence in the record to support a new or 
expanded growth centre.  Oddly, the Council is not considering re-designating the 
Hamlet of Greenwich to a Growth Centre, but leapfrogging the designation of "growth 
centre" to the unserviced Subject Lands. 

EDM cites s. 2.11.8 of the MPS in support of its view that the Subject Lands should 
become a new "growth centre".  Policy 2.11.8 of the MPS states:
 

“Some rural residential areas and Hamlets located between or 
immediately adjacent to urban areas lie in the path of inevitable urban 
expansion.  Where circumstances warrant, a new Growth Centre may be 
designated.  Council will determine the timing of the designation and 
decide whether to expand an existing Growth Centre, or establish a new 
one.  

 In some Hamlets, public health may be threatened and may necessitate 
the provision of municipal central services.  Depending on the implications 
on the agricultural resource base, the situation may present another 
opportunity for higher density urban development.  

To date, Council has identified and acknowledged one Hamlet community 
with the above characteristics.  In 1981, sewer services were extended to 
the Hamlet of Greenwich.  Council expected that pressure for residential 
development and a higher level of urban services would make Greenwich 
a reasonable candidate for Growth Centre status in future.”   (My 
emphasis.)

EDM then comments:
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“Clearly stated above is the description of Greenwich, the serviced 
Hamlet, and the intention of it to be a Growth Centre, this is because of its 
location and the development pressure it receives.  With that being said, it 
is difficult to expect an area that lies on its boundary to not feel similar 
pressures.”

There is no evidence that "public health" has been threatened on the Subject Lands.  
EDM neglects to refer to the precondition which must be satisfied before a hamlet is 
redesignated a "growth centre."  Only when "circumstances warrant" and “pressure for 
residential development” should the new designation occur.  There are no facts in the 
EDM report (nor have the Applicants provided any facts) to demonstrate that the 
necessary circumstances have yet occurred.  But this question may be besides the 
point: the Subject Lands are not within the Hamlet of Greenwich.  Also of significance is 
the language in the first paragraph of s.2.11.8 cited above.  It is "rural residential areas 
and Hamlets" which will become subject to "inevitable urban expansion."  The Subject 
Lands are neither rural residential nor do they fall within a hamlet.  They are 
agriculturally zoned land, which is given special protection in the MPS.  

At the November 23rd PAC meeting, Councilor Killam made comments which 
demonstrate how Ms. Young’s misreading of the MPS has confused Council and 
fostered the believe that all land in the Urban Corridor are meant to be treated alike.  
Councilor Killam questioned why the members of NFNF had not opposed the loss of 
farmland in the Town of Wolfville and the Village of New Minas.  The answer is simple: 
Wolfville and New Minas are designated as growth centres or urban areas where 
commercial and residential development should take place and the loss of farmland was  
meant to occur.4  This view is consistent with the Province’s Statement of Provincial 
Interest on Agricultural Land.  When questioned about why towns allow development on 
farmland within their boundaries, Dave Smith, then Assistant Provincial Director of 
Planning, commented in an email to EDM, dated June 14, 2010, that "We do not expect 
towns to take steps to protect farmland because that is where urban growth should be 
taking place."  According to the MPS, New Minas and Wolfville and other areas 
designated as "growth centres" or urban areas are precisely where non-agricultural 
development should take place in order to save farmland, including the Subject Lands, 
which lie outside the growth centres and urban areas.  The farmland outside the growth 
centres should be subject to development only when the growth centres can no longer 
accommodate further development.  The record is clear on this issue: there is more 
than enough land in the already existing growth centres and urban areas for urban 
development in the foreseeable future.  

Non-Compliance with s. 3.2 of the MPS
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The Draft Policies are inconsistent with Section 3.2 (“Agricultural Districts”) of the MPS  
which makes the protection of farmland a key part of the County’s strategy.  The first 
sentence in 3.2 is: “Municipal Council believes that prime farmland should be used for 
farming.”5  The goals for the Agricultural District are stated in s. 3.2.3.1:

“3.2.3.1 Goals 
 
  3.2.3.1.1 Council's goals shall be to: 
 
   a. protect and enhance the agricultural resource base; and  
   b. minimize and reduce conflicts between the agricultural industry and 
non-agricultural development”

S. 3.2.14 sets out conditions which must be satisfied prior to rezoning land in the 
Agricultural District to non-farm residential and non-farm commercial uses.

“3.2.14 Development Agreement and Rezoning Review 
 
  In a variety of circumstances described in this section of the Strategy, 
Municipal Council will consider non-farm developments in the Agricultural 
District by rezoning or development agreement.  However, these 
developments will only be favourably considered where they will 
not lead to a loss of CLI Class 2, 3, or active 4 lands, or create land use 
problems that are described in Part 6 of this Strategy. 
 
  3.2.14.1 Policies 
 
    3.2.14.1.1 In considering proposals enabled in policy and which refer to 
this Sub-section (3.2.14), Council shall be satisfied that a development: 
 
      a. will not be located on class 2 or 3 soils as identified on the 2001 
Generalized Soil Capability Map of this Strategy 
 
      b. will not be located on active class 4 agricultural land as illustrated 
on the Agricultural Land Use Information Maps of this Strategy 
 
      c. can meet all the applicable policies of this Strategy, including those 
in Part 6 (Implementation Section)” (My emphasis.)

If the Draft Policies are approved, development will be located on class 2 or 3 soils as 
identified on the 2001 Generalized Soil Capability Map and development will occur on 
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active 4 land as illustrated on the Agricultural Land Use Information Maps in violation of 
s. 3.2 of the MPS.     

Non-compliance with MPS Water Resource Protection and Management 
Requirements

Council is required to identify well protection areas as well as capture and recharge 
areas which may be referenced in technical studies or documents prepared for 
municipal water utilities.  MPS s. 2.12.3.3.  When Council is considering amending its 
MPS "to accommodate a change in Growth Centre . . . boundary within a water supply 
protection or water resource management area" it shall have regard for the following 
factors:  

a. an assessment (submitted in a written report) by a qualified 
hydrogeologist or hydrogeological engineer, of the current yield of existing 
wells or wellfield, and ensure that development potential is contained 
within the sustainable operating capacity of the water supply system  

 b. an assessment (submitted in a written report) by a qualified 
hydrogeologist or hydrogeological engineer, if the risk of contamination of 
the groundwater supply or over-consumption inherent in changing from 
one land use designation to another . . .

The Council is considering amending its MPS to change a boundary of a growth centre 
by creating a new growth centre.  And this growth centre, comprising the Subject Lands, 
falls within Wolfville’s demarcated water supply protection area.  County Council 
therefore had no choice but to obtain a written assessment by a qualified hydrogeologist 
or hydrogeological engineer addressing the issues raised in (a) and (b), above.  There 
are no such reports and, accordingly, if Council approves the Draft Policies it will be 
acting in contravention to s. 2.12 of the MPS. 

Non-Compliance with s. 2.11.2.1 of the MPS

The Council has failed to comply with the requirements set out in s. 2.11.2.1 of the MPS 
which states "Council shall take into account the following factors, in addition to those 
contained in the Rural part of this Strategy, when considering the expansion of Growth 
Centre boundaries or the designation of new Growth Centres."  The Council is not given 
a choice.  It must address each and every factor set out in s.2.11.2.1 if it wishes to 
create a new growth centre or expand an existing growth centre.  There are eleven 
factors listed.  Council has made at best a cursory examination of some of these 
factors.  These lapses may result in bad policy. Other factors have simply not been 
taken into account.  This failure will result in an illegal decision.
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The May 4th EDM report at page 17 recites most6 of the factors and “takes them into 
account in a single paragraph, nine lines long.        

 a. the impact of urban expansion on resource development

"Resource Development" refers primarily to development of agriculture and forestry.  
See MPS s. 3.1.  EDM takes this factor into account by stating "The impact of urban 
expansion on further resource development of the subject lands occurred and the lands 
has already compromised farming."

Both EDM and the Agrologist Report & Agricultural Impact Assessment: Elderkin et al., 
dated July 15, 2010, make assertions about the impact of urban expansion on resource 
(in this case, agricultural) development without factual support.  EDM and the Agrologist 
Report do not address the simple fact that only a small portion of the 382 acres border 
so called "urban expansion".   And EDM does not mention once the Province’s Right to 
Farm legislation. 

In his letter to the County, sent to the County on or about January 11, 2011, Michael 
Lightfoot, a farmer who farms on the east side of the Town of Wolfville next to 
residences , flatly contradicts EDM and the Agologist Report’s claims of “encroachment” 
or “pressure” as reasons to approve the Draft Policies.  The letter is short and is worth 
citing in full:

I have read the Agricultural Assessment Report that was prepared for the 
Elderkin et. al. application. I disagree with the claim that encroachment 
from non-agricultural properties in Wolfville and the county are limiting the 
ability of farmers in the area to farm effectively.

I own and operate a farm that borders the Town of Wolfville and we have 
many nearby residential neighbours both in the Town and the County.  
Originally a cattle and apple growing operation, we now operate an 
intensive poultry farm, while we are looking to the future by planting 
grapes and planning a winery.  As a poultry operation, we use normal farm 
practices such as spraying and spreading manure with heavy, somewhat 
noisy, equipment.  There have been no issues with nearby neighbours that 
have diminished our capability to farm at this location. I also note that the 
Farm Practices Act protects farmers from nuisance suits over normal farm 
practices. Vandalism and theft have not been problems for our farm.

I do not believe that encroachment is detrimental to farming, in fact I 
believe the opposite is true. Residential development within the Town of 
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Wolfville is adding value to my farming operation by bringing more 
consumers of agricultural products to the area.

Council cannot adequately take into account the factor of the impact of urban expansion 
when it is relying upon unsupported assertions and claims by the very individuals who 
would benefit from adoption of the Draft Proposals.

b. planning goals and objectives contained in this Strategy, including those 
contained in any Secondary Planning Strategy 

On this point, EDM emphasizes the location of the Subject Lands within the Coldbrook -
Wolfville Urban Corridor but de-emphasizes the overarching importance the County has 
placed upon the preservation of farmland in the County. 

c. financial impact on the Municipality and Villages for delivery of urban 
services

As to this factor EDM states: "Kings County would have an enormous financial burden if 
development were to occur in outlying areas outside of the Corridor that do not have 
access to schools, sewer and water, medical facilities, food markets or other amenities."  
Simply saying delivery of services elsewhere in the County will be expensive does not 
"to take into account" the potential financial impact on the County of adopting the Draft 
Policies.  In figuring out its annual budget, the County cannot rely upon claims that 
providing services elsewhere would be more expensive.7  

EDM in association with AMC Amercas Limited have produced a Servicing Feasibility 
Report ("Feasibility Report"), dated July 2010, which sets out the costs to the County if 
the Application is approved.  This report addresses exclusively the cost of infrastructure 
services.  Factor c. calls for information on "urban services." 

On the issue of "financial impact", Wolfville Councilor Keith Irving’s presentation is 
particularly relevant.  After providing detailed factual support for the lack of demand for 
more land set aside for residential development, he states:  

“The Greenwich application is not in the Town of Wolfville but it will take 
away demand from our existing half-filled subdivisions for which we pay 
the full cost of maintaining and replacing the existing infrastructure.  
Therefore, from a planning standpoint - from Wolfville, to Greenwich, to 
Kentville, to Port Williams and to Berwick we are all hurting each other's 
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tax base and our ability to maintain our infrastructure by opening up more 
and more half-filled subdivisions.”  (My emphasis.)

 . . . .

 “What are the implications of oversupply? Well as we have learned in 
Wolfville we create numerous half filled subdivisions needing 
maintenance, water and sewer capacity and this infrastructure depreciates 
annually.  The creation of another growth center means additional 
competition for other growth centers in filling their subdivisions.  We will 
more greatly scatter our infrastructure through half- developed 
subdivisions creating economic strains on our municipalities.”  (My 
emphasis.)

It is noteworthy that the concerns raised by Councilor Irving, and which are part and 
parcel of factor (c) are simply ignored by EDM in its November 23rd post PPM report.

d. servicing feasibility and practicality   

EDM makes reference to this factor in some of its reports.  However, the fullest 
discussion of this factor appears in the Feasibility Report which discusses providing 
sewer and water services to the Subject Lands and provides dollar amounts for the 
various options.  This Report is deficient in two key respects which make it useless and 
therefore cannot be considered as Council "taking into account" servicing feasibility and 
practicality.  

There is nothing in the Feasibility Study which addresses the potential build out of the 
Subject Lands.  How is it possible to comment upon the possible servicing options when 
you don’t take into account what you may be servicing?  

Ms. Young has stated that there is a potential for 2,280 dwelling units to be placed on 
the Subject Lands.  Yet this number never appears in the Feasibility Report.  The study 
gives information about possible excess capacity in the nearby existing water and sewer 
systems.  But then does not compare that excess capacity with potential need when the 
Subject Lands are developed.

The reply that these issues will be dealt with at the time actual development applications  
are made does not respond to the explicit requirements of the MPS.  The MPS does not 
state that these issues are to be taken into account when development occurs.  Rather, 
these factors must be taken into account at the time the Council is considering the 
expansion of a growth centre or the creation of a new growth centre. 

The County Planning Staff had this to say about infrastructure costs:
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 “Cost recovery measures are intended to be established to enable the 
Municipality to attribute these costs appropriately between developers and 
the Municipality.  However, it is unclear at this point how the costs will be 
divided and whether there would be a long-term financial impact on the 
Municipality.  If development does not proceed as expected, there is a risk 
that the Municipality may have difficultly recouping any upfront costs for 
the studies and other expenses.”

Council has not taken into account the possibility that infrastructure costs from 
developers may not be recouped in a timely fashion.

Finally, Council is relying upon a report and comments which address “feasibility” and 
not “practicality.” Council is required to take both into account.  

e. projected growth and development demand    

The Council has not taken factor (e) into account.

 f. the existing community development pattern              

In response to factor (f), EDM states in its May 4th report:   

“The subject lands are compatible with the existing community patterns 
given that they are close to all of the services available in Wolfville, 
Greenwich, New Minas, Kentville and Port Williams.” 

 "Taking into account" this factor would require an examination of the development 
patterns within the existing communities.  EDM has failed to provide any such analysis.

g. the street pattern, function and required extensions and improvements  

The Feasibility Report discusses this issue at sections 2.3 and 3.3.  Reference is made 
to the possibility of the construction of a collector road running through the Subject 
Lands from Highway 1 to the Greenwich Collector Road.  This collector road must travel 
through private property which the County would have to expropriate.  There is also 
reference to a new collector road to Skyway Drive located in the Town of Wolfville.

Mr. Jack Innes, Q.C. of McInnes Cooper, a lawyer representing Cankor Holding Limited, 
has raised legal issues concerning whether the private property over which the 
proposed collector road runs can be expropriated.  If the land is expropriated for a 
public purpose, Mr. Innes also questions whether the County would be able to seek 
reimbursement from the developers.
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EDM answers these concerns by referring to the powers granted to the County by 
Provincial statutes.  It states in its post November 23, 2010 post-PPM report in 
Appendix B: 

“The construction of the proposed collector road could require the 
expropriation of land outside of the subject lands.  Any necessary act of 
expropriation is allowed under Section 52(1) of the Municipal Government 
Act (MGA) and governed by the Expropriation Act.  In addition, Section 
274(1) of the MGA allows municipalities to recover all or part of the capital 
costs incurred, or anticipated to be incurred, due to the development of 
infrastructure, including new or expanded streets.  While the Municipality 
may initially pay for the cost of a collector road, costs associated with it 
may be recovered.”  EDM November 23, 2010 post-PPM report, Appendix 
B.

Geoffrey Muttart, the County Solicitor, in his letter to Don Smeltzer, dated November 29, 
2010 at page 4,  concludes that “... there is nothing in Cankor’s [Innes’] statements that 
causes a legal concern at this time.”  (My emphasis.)  Council cannot "take into 
account" now the crucial factor of street extensions, which the proposed plans indicate 
are needed, based upon the planning consultant’s recitation of statutes and a legal 
opinion which does not address foreseeable issues.          

As to an extension from Skyway Drive, the Town of Wolfville has made it clear that 
before it would agree to any such extension “. . . much more information would be 
required and a complete discussion and exploration of the broader ramifications of such 
connections would be required  . . .”  Mayor Stead letter to Fred Whalen, June 28, 2010.  
EDM and the Feasibility Report appear to ignore Wolfville’s position.  Are there 
alternatives?  If not, how would the development on the Subject Lands be impacted?  
These are questions which need to be addressed prior to the County Council taking 
action and without answers the County Council has not adequately taken into account 
this factor.

h. land use compatibility  

EDM addresses factor (h) by stating: "The subject lands are compatible with the existing 
community pattern given that they are close to all of the services available in Wolfville, 
Greenwich, New Minas, Kentville and Port Williams."  EDM May 4, 2010 report at page 
17.  This is a conclusory statement and provides no factual support or analysis.

i. commercial and community facilities                 

On the issue of commercial facilities, the Mayor of Wolfville in his letter, dated October 
25, 2010, stated: "Small, compact walkable communities encourage people who live in 
them to be more active, leading to improved health of individuals. Development in 

19



Greenwich, away from the existing commercial centres, will not encourage this healthy 
lifestyle." (My emphasis.)

In its May 4, 2010 report, EDM incorrectly makes reference to the proximity of schools.  
The Greenwich development would NOT have access to schools for grades 0-8 as 
claimed by EDM.  The students would have to be bused to either Wolfville or Port 
Williams elementary schools and New Minas’s middle school.  Thus, all these students 
would need to be bused to school from grades 0-12.

Additionally, EDM makes a general claim, without supporting evidence, that: "The 
subject lands have available community facilities and could provide Kings County with 
an [sic] business park."  In fact, Greenwich is a residential hamlet with only a few 
commercial businesses such as a gas station, a veterinarian clinic, a taxi stand, 
equipment rental shop and farm markets.  Grocery stores, and other consumer product 
retail outlets are located either in the downtown Wolfville, or New Minas, none of which 
are is in close proximity to the Subject Lands.      

In light of the misinformation and lack of information, Council has not taken this factor 
into account.

j.  neighbourhood traffic and pedestrian linkages and circulation

Presently, there exists only one sidewalk on the north side of the Hwy 1 and no cross 
walks between the Greenwich traffic lights and the border of the Town of Wolfville.  It is 
often difficult to cross the busy road during the daylight hours and parents and school 
bus attendants do not let children cross Highway 1 road without adult supervision.  

The Council has failed to take this factor into account. See discussion in factor (g) 
above.  Claiming that these issues will be dealt with when applications for particular 
developments arrive at the Council table does not satisfy the requirements of the MPS.  
On the issue of Transportation, the authors of the Feasibility Report state: "A traffic 
study to determine the optimal tie-in locations on the Highways, as well as optimal street 
routing, would be required." Page 12.  The Applicants should be required to do a traffic 
study based upon different development scenarios before the Council approves the 
creation of a new growth centre.  Only then can Council adequately take this factor into 
account.  

The record contains no discussion on the issue of pedestrian linkages and circulation.

k. the results of an agricultural impact assessment

An agrologist report has been prepared.  Numerous deficiencies and inaccuracies in the 
study have been pointed out to the Council.   Some of these issues have been 
addressed but many other have not.  
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For example, economic impact was calculated on "current" production levels, not the 
potential or even historic production levels when the land it was fully planted.  There are 
many acres not in production now (by choice of the landowners), representing close to 
half of the arable land.  The report does not address this fact.  “Current” does not give a 
true picture of value.   The report justifies using industry values to make its economic 
analysis (pricing); the report should also have included industry production figures as if 
all the land was fully in use for crops.  This also raises the question of the agrologist 
only using production numbers that were supplied by the Applicants.
 
Further, the impact on Noggins land is insufficiently analyzed in the report.  The Bishops 
will lose production from their own land in addition to the production from lands they rent 
in the Subject Lands.  The Bishops rent land from both Forsyth and Hennigar.

 The impact of urbanization on the Cosman and Whidden Honey Ltd. beekeeping farm 
was insufficiently discussed. Morton's statement that "Mr. Cosman for example chose to 
establish his agricultural business in 1986 in an urbanizing area"  is untrue.  Greenwich 
was / is a rural agricultural Hamlet. 
 
Non-Compliance with s. 6.2 of the MPS

The MPS requires that when the Council is considering rezoning amendments to the 
Land Use Bylaws, certain preconditions must be satisfied before the proposed 
amendments are approved.  These preconditions are set out in s. 6.2.2.1(b) of the MPS.   

“6.2.2.1 In considering amendments to the Land Use Bylaw, in addition 
to all other criteria as set out in various policies of this Strategy, Council 
shall be satisfied:  . . . 
 
   b. the proposed rezoning is not premature or inappropriate by reason 
of:  . . .”  

There then follows a list of twelve factors which Council is required to consider.  Council 
simply does not have sufficient information on a number of these factors set out below 
to satisfy itself whether the proposed rezoning amendments would be “premature or 
inappropriate.”

    i. the financial capability of the Municipality to absorb any costs 
relating to the development of the subject site 
 

Council has not been provided with any information on this issue.
    
    iii. the potential for creating, or contributing to, a pollution problem 
including contamination of watercourses     
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There is no factual information in the record on factor (iii).  No water study has been 
prepared. 

 
iv. the adequacy of storm drainage and the effect on adjacent uses

No study or report on factor (iv) has been completed. 

 v. the adequacy and proximity of school, recreation, and any other 
community facilities   
 

See pages 19-20, above.

    vi. the adequacy of street or road networks in, adjacent to, or leading 
to the subject site  
 

Council is, in a manner of speaking, kicking this can down the road.  It is taking the 
position some studies will be done later, and some when actual projects are proposed.  
There is no such exception to the requirements imposed by the  MPS. 

    vii. the potential for the contamination of a watercourse due to erosion 
or sedimentation    

There is no factual information in the record on factor (vii) and no study has been 
completed. 

 
    ix. traffic generation, access to and egress from the subject site, and 
parking 
 

Again, Council is kicking this can down the road.  It is taking the position some studies 
will be done later, and some when actual projects are proposed.  The MPS does not 
allow for this type of postponement of its mandates. 

Non-Compliance with s. 6.2 of the MPS

The MPS requires that when the Council is considering rezoning amendments to the 
Land Use Bylaws, certain preconditions must be satisfied before the proposed 
amendments are approved.  These preconditions are set out in s. 6.2.2.1(b) of the MPS.   

“6.2.2.1 In considering amendments to the Land Use Bylaw, in addition 
to all other criteria as set out in various policies of this Strategy, Council 
shall be satisfied:  . . . 
 
   b. the proposed rezoning is not premature or inappropriate by reason 
of:  . . .”  
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There then follows a list of twelve factors which Council is required to consider.  Council 
simply does not have sufficient information on a number of these factors set out below 
to satisfy itself whether the proposed rezoning amendments would be “premature or 
inappropriate.”

    i. the financial capability of the Municipality to absorb any costs 
relating to the development of the subject site 
 

Council has not been provided with any information on this issue.
    
    iii. the potential for creating, or contributing to, a pollution problem 
including contamination of watercourses     

There is no factual information in the record on factor (iii).  No water study has been 
prepared. 

 
iv. the adequacy of storm drainage and the effect on adjacent uses

No study or report on factor (iv) has been completed. 

 v. the adequacy and proximity of school, recreation, and any other 
community facilities   
 

See pages 19-20, above.

    vi. the adequacy of street or road networks in, adjacent to, or leading 
to the subject site  
 

Council is, in a manner of speaking, kicking this can down the road.  It is taking the 
position some studies will be done later, and some when actual projects are proposed.  
There is no such exception to the requirements imposed by the  MPS. 

    vii. the potential for the contamination of a watercourse due to erosion 
or sedimentation    

There is no factual information in the record on factor (vii) and no study has been 
completed. 

 
    ix. traffic generation, access to and egress from the subject site, and 
parking 
 

Again, Council is kicking this can down the road.  It is taking the position some studies 
will be done later, and some when actual projects are proposed.  The MPS does not 
allow for this type of postponement of its mandates. 
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xii. the potential for contamination of, or interference with a designated 
groundwater supply protection area  (My emphasis.)

The County Council has no information on this important topic.  In particular, the County 
has no information about how the Town of Wolfville’s groundwater recharge area will be 
impacted by residential and, in particular, commercial development.  There has been no 
information provided to Council concerning potential for the creation of extensive 
impervious surfaces (commercial parking lots) and its potential impact on the quantity of 
Wolfville’s water recharge area.  See discussion of MPS s. 2.12.3.3 at page 14, above.    

xiii.   (My emphasis.)

The County Council has no information on this important topic.  In particular, the County 
has no information about how the Town of Wolfville’s groundwater recharge area will be 
impacted by residential and, in particular, commercial development.  There has been no 
information provided to Council concerning potential for the creation of extensive 
impervious surfaces (commercial parking lots) and its potential impact on the quantity of 
Wolfville’s water recharge area.  See discussion of MPS s. 2.12.3.3 at page 14, above.    

The Draft Policies Are Inconsistent With the County’s Integrated Community 
Sustainability Plan

The Council adopted the ICSP at its special meeting held on March 16, 2010.  This 
document, no less than the MPS, is a Kings County planning document.  

The concept is for the Integrated Community Sustainability Plan to be a 
forward-looking planning document for a community or municipality (or a 
region or aggregate of communities if it makes more sense). . . . 

Integrated Community Sustainability Plans are meant to complement and 
build upon existing community planning efforts.  Integrated Community 
Sustainability Plans Municipal Funding Agreement for Nova Scotia, page 
3, prepared by Service Nova Scotia and Municipal Relations, September 
2007

The County’s ICSP states in the "Agricultural Industry" section, under "Actions":   
 

“The Municipality should continue its policy of preserving agricultural land 
while strengthening the capacity of the growth centres to accept more 
intensive development. This does not mean preserving agricultural land at 
all costs.  It may be necessary to permit some of the growth centres to 
increase the land available for development in order to reduce pressure on 
the surrounding agricultural area.  This may be done through refining the 
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criteria that permits expansion of the growth centre boundaries such as 
maintaining a balance in total land area and/or targeted investment 
infrastructure. Compact growth centres support the principles of 
sustainable development.” (My emphasis.)

The Draft Policies will result in a new growth centre, that is, making more land available 
for commercial and residential development and lead to the loss of farmland.  To be 
consistent with the ICSP, there must be a showing that this increase in growth centre 
land will "reduce pressure on the surrounding agricultural area."  There has been no 
such showing.  The record contains no evidence that by allowing development on the 
Subject Lands, there will be less pressure to develop other agriculturally zoned land.  
Accordingly, if Council were to approve the Draft Policies it will be acting in a manner 
contrary to the ICSP which was adopted by the Council less than a year ago.

The Draft Policies Are Unreasonable  

Bylaws which are unreasonable are illegal.  “Unreasonableness may go to establish 
want of good faith. To establish the contention that a by-law is unreasonable it must be 
shown that the ordinance is so unreasonable, unfair, and oppressive as to be, upon any 
fair construction, an abuse of the power delegated to the council." Rogers at p. 1029.

The proposed Draft Policies taken as a whole are patently unreasonable.  They are 
being adopted, quite literally, without reason, other than to financially benefit the 
landowners themselves.   

The Applicants in their Applications were required to "explain why the amendment is 
required."  The Applicants provided no such explanation.  

Many months after the Applications had been submitted, Peter Elderkin at the 
November 4, 2010 PPM stated that he and the other landowners just wanted to be 
treated like the other land owners in the Hamlet of Greenwich, to have water and sewer 
services provided to their properties.  In fact, Mr. Elderkin has been provided with water 
and sewer from the Town of Wolfville; Mr. Hennigar has ample water and municipal 
sewer as does Mr. Forsyth and Ms. Streatch.  Only the Stirlings are without municipal 
water and sewer services.  In any case, if all that the Applicants wanted was municipal 
services, then the request for the rezoning of 382 acres of land, which contain 258.7 
acres of farmland, makes no sense.  

At the November 4th PPM meeting, Mr. Elderkin also claimed he could not continue to 
farm on his land.  This claim is not supported by any facts in the record.  Mr. Elderkin 
stated that he had received letters of complaint from nearby landowners but he did not 
explain how such complaints prevented him from farming his land.      

Mr. Elderkin had in his farm market a letter seeking support for the Applications.  In this 
explanatory letter Mr. Elderkin claimed he needed the Draft Policies to allow his farm "to 
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grow."  This "reason" is absurd since the stated purpose of the Applications is replace 
farmland with residential and commercial development. 

Another purported reason for the rezoning which Mr. Elderkin8 has stated is that he 
needs the rezoning in order to obtain a bank loan to continue his farming business.    
There is nothing in the record to support the claim that he needs a loan, or that after the 
rezoning he could obtain such a loan.  No statements from his bank saying that a loan 
would be forthcoming but only if the rezoning is approved.  Mr. Elderkin has not said 
whether he has attempted to obtain a loan from the Nova Scotia Farm Loan Board or 
the federal agency, Farm Credit Corporation, who lend to farmers for such purposes.  
And since business ventures do fail, what would happen if the bank loan cannot be 
repaid?  The bank will take possession of the land.  Will the bank sell the land to 
another farmer or will the bank, to recoup its money and make the most profit, sell to a 
developer for top dollar? Rezoning to refinance appears to be more private speculation 
than municipal planning.  Approving a rezoning of the land of a single individual in order 
for the land owner to obtain a bank loan, without any evidentiary support, would be the 
antithesis of a reasonable municipal planning strategy.        

The Applicants have claimed in press releases that the Draft Policies are needed to 
allow Kings County to grow in the future.  See Media release from Salt & Pepper, dated 
September 26, 2010.  But again, the record does not provide any support for the 
assertion that the Subject Lands are needed for future commercial or residential 
development in Kings County.  

Perhaps the real reason for adoption of the Draft Policies was provided by Mr. Charles 
Keddy, a farmer in Lakeville who spoke at the November 4th PPM in support of the 
Applications.  A farmer’s land, Mr. Keddy asserted, was like his "RRSP," and what gives 
other residents the right to say what a person can or cannot do with his RRSP.  This 
claim, although it may sound appealing, makes no sense and is contrary to law.  Unlike 
an RRSP, municipalities have the right to and do in fact regulate what uses privately 
owned land is put to.  In fact, the MPS addresses this very point at s. 3.2.1.  “It also 
understands that the impetus to convert agricultural land to non-farm uses is often due 
to a desire to raise retirement or other short-term income.  Yet the development of 
farmland for non-farm uses is irreversible and precludes farming activities for future 
generations.”  See discussion of Keith Irving presentation on this point at page 4, above.

The Draft Policies are not "unreasonable" because there may be "better" arguments in 
favour of keeping the Subject Lands zoned agricultural versus arguments in favour of 
rezoning.  Rather, no valid reasons have been presented to rezone the Subject Lands; 
the Applicants can not point to a single argument which is backed by facts which 
supports adopting the Draft Policies.  True, if Council were to adopt the Draft Policies 
the Applicants would be able to sell their land for more money, but increasing the value 
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of land by itself is not a valid reason for Council to adopt the Draft Policies and would be 
proof that Council has acted in bad faith. 

The Draft Policies Are Inconsistent with the Statements of Provincial Interest

S.198 of the MGA requires that all planning documents "shall be reasonably consistent" 
with Statements of Provincial Interest ("SPI") which are set out in Schedule B of the 
MGA.  “Reasonably consistent” is defined in the Implementation section as “taking 
reasonable steps to apply applicable statements to a local situation.”   Paragraph 4 of 
the Implementation section also provides that  “[w]here appropriate, the preparation of 
intermunicipal planning strategies is encouraged.”   The proposed Draft Policies are 
inconsistent with at least two of the SPI: on agricultural land and infrastructure.

Agricultural Land

The fate of agricultural land stands at the centre of the Application and the Draft 
Policies.  The "goal" of the SPI on Agriculture Land is to "to protect agricultural land for 
the development of a viable and sustainable agriculture and food industry."  The SPI 
explicitly applies to "all active agricultural land and land with agricultural potential in the 
Province."

"Planning documents", which would include the proposed Draft Policies, "must address 
the protection of agricultural land."  There follows a list of four factors which the Council 
should consider.  This list includes: “(a) giving priority to uses such as agricultural, 
agricultural related and uses which do not eliminate the possibility of using the land for 
agricultural purposes in the future.  Non-agricultural uses should be balanced against 
the need to preserve agricultural land; and (b) limiting the number of lots. . . ."

Finally, the SPI states that "3. Existing land-use patterns, economic conditions and the 
location and size of agricultural holdings means not all areas can be protected for food 
production, e.g., when agricultural land is located within an urban area.  In these cases, 
planning documents must address the reasons why agriculture lands cannot be 
protected for agricultural use.  Where possible, non-agricultural development should be 
directed to the lands with the lowest agricultural value."

EDM trumpets the use of the Urban Agriculture zone as a means to preserve the best 
agricultural soils on the Subject Lands.  But a careful examination of the Urban 
Agricultural concept as it is set out in the Draft Policies reveals that this is merely a 
promise with no assurance that small organic farms will spring up on land set aside for 
Urban Agriculture.9  On this issue, a portion of Mayor Stead’s letter, again, provides 
useful analysis.  (This letter was written with the assistance of Gregg Morrison, the 
Town’s Director of Planning.)
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"Unfortunately, this configuration does not guarantee that the land will be 
used productively for agricultural purposes. There is strong possibility that 
this land will be carved into one acre estate type residential lots which 
represent the worst in urban sprawl. They will be expensive to service on 
per dwelling basis."

The Draft Policies state at s. 2.12:  

“The preservation of prime agricultural land is envisioned through the 
establishment of new agricultural uses in the areas of the GCCD with high 
capability soils.”  

Later in this section, the Draft Policies address directly the SPI.  

“With respect to the Statement of Provincial Interest regarding Agricultural 
Land the Greenwich Comprehensive Development Land Use Concept 
Plan is based on an Agricultural Impact Assessment.  The study, prepared 
by a team of professional agrologists, found that the existing farm 
production potential was limited by way of low capability soils, the pattern 
and size of fields, environmental constraints, urban encroachment and 
economic conditions.  Utilizing detailed site data, the study identified the 
areas of Class 2 and high quality Class 3 soils, that might still warrant 
protection even in an urban context.  The Land Use Concept Plan 
identifies these areas of high capability soils and provides for their ongoing 
use for agricultural purposes while non-agricultural development is 
directed toward land with the lowest agricultural value.”

The Draft Policies attempt to avoid the requirements of the SPI by narrowing the kind of 
agricultural land which is worthy of protection.  According to the Draft Policies, the only 
agricultural land which is worthy of protection is "prime" agricultural land or 
land "identified the areas of Class 2 and high quality Class 3 soils, that might still 
warrant protection even in an urban context."  But the SPI is clear on what agricultural 
land should be protected.  "This statement applies to all active agricultural land and land 
with agricultural potential in the Province."   (My emphasis.)   And to make sure there is 
no controversy about what the Province means by "agricultural land" that term is 
defined. "Agricultural Land means active farmland and land with agricultural potential as 
defined by the Canada Land Inventory as Class 2, 3 and Class 4 land in active 
agricultural areas."  The SPI does not distinguish between classes of land, and the 
Province considers land worthy of protection, notwithstanding its designation, if the land 
is active farmland.  Simply put, the justification set out in the Draft Policies to eliminate 
farmland is inconsistent with the SPI.

Paragraph 3 of the Agricultural Land SPI provides that in certain cases agricultural land 
cannot be protected.  The example given in the SPI is when the agricultural land is 
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located in an urban area.  In those cases where farmland cannot be protected, 
“planning documents must address the reasons why agriculture lands cannot be 
protected for agricultural use.”  (My emphasis.)  It should be noted that the Subject 
Lands are presently not in an urban area.  Second, in all the EDM reports and in the 
Draft Policies themselves not a single reason is given as to why the Subject Lands 
cannot be protected for agricultural uses in the future.  

In an email to EDM, dated April 22, 2010, Dave Smith, the then Assistant Provincial 
Director of Planning, wrote about the SPI Agricultural Land and discusses what it would 
take to provide a valid planning reason for removing the agricultural zoning.  One 
reason he mentions: "By opening this area up for future development it will take 
pressure off other areas that are more likely to be farmed.  In that sense it is helping to 
preserve a healthy farming community.  You could support this argument by talking 
about how Kings County is growing.  Show population and housing starts over time that 
point to ever increasing development pressure."  There is no evidence in the record that 
commercial and residential development on the Subject Lands will take development 
pressure off of other agricultural areas in the County.  On the issue of population growth 
and housing starts, the evidence points to the very opposite: there is more than 
sufficient land in existing growth centres and urban areas to absorb development 
pressure for the foreseeable future.   

Infrastructure

The proposed Draft Policies are inconsistent with a number of the provisions in the 
Infrastructure SPI.  The SPI states that "Planning documents must promote the efficient 
use of existing infrastructure and reduce the need for new municipal infrastructure."  
The SPI then enumerates measures that a council should consider when amending its 
Planning Documents.  

Subsection (a) states: "encouraging maximum use of existing infrastructure by enabling 
infill development on vacant land and higher density development."  The Council has 
not considered this option.  The Feasibility Report makes clear that Wolfville, New 
Minas and Port Williams water and sanitation systems all have excess capacity.  In the 
case of the adjacent Town of Wolfville, Councilor Irving has provided evidence that 
Wolfville has sufficient land for future residential development within its own boundaries.   
Additional land was recently set aside for residential development in Port Williams.  
There is no evidence that New Minas has run out of space for further commercial 
development. Why not develop those areas where infrastructure already exists?  

The second factor a council must consider is: "(b) discouraging development from 
leapfrogging over areas served by municipal infrastructure to unserviced areas;"

If the Council were to approve the Draft Policies to create a new growth centre on the 
Subject Lands leapfrogging would occur.  Since the Town of Wolfville has given no 
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indication that it would agree to provide either water or sewer services to the Subject 
Lands, the services provided from New Minas would have to leapfrog over the serviced 
Hamlet of Greenwich. 

The third measure is: "directing community growth that will require the extension of 
infrastructure to areas where serving costs will be minimized. . . .;"  

Council has not considered this measure.  The Feasibility Report has not provided any 
comparable data on costs of developing other areas which are nearby to the existing 
infrastructure in Wolfville, New Minas or Port Williams.

Illegal Delegation of Authority

The proposed Draft Policies are illegal because they require Kings County to improperly 
delegate its authority to another municipality, the Town of Wolfville.  In determining 
whether improper or ultra vires delegation of authority has occurred two questions must 
be answered. (1) What entity is given the power to act? (2) Does the enabling statute 
allow for the delegation of such authority?  

Sections 226-228 of the MGA concern development agreements.  The council of the 
municipality in which the real property lies is authorized to regulate development 
agreements (s. 226) and it is that municipality who signs the development agreement 
along with the property owner. S. 228(3)(b).  The MGA does not grant a municipality 
authority to delegate its responsibilities for entering into development agreements to any 
other entity.

 S. 2.12 of the Draft Policies state, in part, "Should the Town [of Wolfville] request the 
Municipality [of Kings County] to adopt more stringent land use control standards for 
groundwater protection such matters are to be integrated into the approval of any 
development agreement."  (My emphasis.)   See also s. 2.12.1.17 of the Draft Policies.  
Kings County is illegally ceding to the Town of Wolfville the power to dictate conditions 
in a development agreement between the County and a developer of land lying wholly 
within Kings County.

"Urban Agriculture" Provisions Are Illegal and Impractical

A key element of the Draft Policies which supports EDM’s claim that the Application is 
consistent with the MPS’s emphasis on the preservation of farmland and with the SPI 
on agricultural land is the new concept of Urban Agriculture.10  The “Urban Agriculture” 
use as set out in the Draft Policies is illegal.  
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“2.12.1.13 It shall be the intention of Council that detailed planning and 
development approval for development of lands identified as Urban 
Agriculture within the GCDD Land Use Concept Plan provides for 
agricultural opportunities within a safe urban type environment and 
address the following:

a. Agricultural uses be limited to crop, vegetable, fruit and plant production 
and agritourism uses which can be managed in compliance with 
appropriate provincial ornamental standards for home gardens; 

b. Intensive livestock and bee keeping operations shall generally be 
prohibited except that household livestock, including, but not limited to, 
fowl, sheep, goats, rabbits, horses and ponies, shall be permitted. Animal 
density shall generally be limited to one animal unit for the first full acre 
and one additional animal unit for each additional half acre of land 
available to the animals, inclusive of animal enclosures and buildings, and 
where one animal unit is equivalent to 25 fowl, 4 sheep, 6 goats, 20 
rabbits, 1 horse, and 2 ponies. Household livestock shall be contained 
appropriately.”  (My emphasis)

The most obvious defect in the proposed language is that there are no  applicable 
"appropriate provincial ornamental standards for home gardens".   A legal search of the 
legislation and regulations in the Province of Nova Scotia uncovers no references to 
such standards.  A provincial planner at Service Nova Scotia I spoke to was not aware 
of any such standards. 

I enquired of a Manager, Regional Services, Resource Stewardship Division of the Nova 
Scotia Department of Agriculture if he was aware of any provincial ornamental 
standards for home gardens.  He replied in an email that “Nova Scotia Environment has 
an entire section on their website surrounding pesticides which deal with lawns and 
ornamental gardens.  It was the only ornamental standards I was able to find in the 
context of your quoted municipal MPS from Kings County.”  He then cited a relevant 
passage from the N.S. Environment  website: "The legislation applies to lawn care and 
ornamental plants on residential, commercial, government, and institutional properties, 
such as hospitals, long-terms care facilities, schools, parks, and recreational facilities. 
Forestry, agriculture (including home vegetable and fruit gardens) and golf courses are 
exempt."   (My emphasis.)  Personal email communication, January 5, 2010.  In other 
words, what provincial standards for ornamental plants might exist are not applicable to 
agricultural uses. 

This is what Ben Sivak stated in his September 7, 2010 evaluation of Draft Policies s. 
2.11.10.2.9 (a).11  
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"I question whether the MGA enable the Municipality to control the types 
of agricultural crops or the use of pesticides.  Specially, which section of 
the MGA enables these types of controls in a DA [development 
agreement].  And if we did attempt to regulate the agricultural practices, I 
question whether it would be practical for the municipality to enforce." 

The municipality is granted the power to "list permitted or prohibited uses for each 
zone" (MGA s. 220).  However this power does not extend to regulating the activities 
within the zones themselves.  In the case of Urban Agriculture, the County is permitted 
and has designated areas of the County to be used for agriculture.  But the County has 
not been given the authority by the Province to specify the sorts of crops, vegetables, 
fruits and plants which the farmers may grow.12

The proposed Urban Agriculture policies are illegal since they have no content and 
grant power to the County which it does not have.13 

DENIAL OF PROCEDURAL FAIRNESS 
AND NATURAL JUSTICE 

The residents of Kings County had the right to have the Applications reviewed in 
accordance with principles of procedural fairness and natural justice. They were denied 
this right.  In addition to the role played by EDM giving rise to a reasonable 
apprehension of bias, there were procedural improprieties during the processing of the 
Applications.

EDM’S ROLE RESULTED IN A REASONABLE APPREHENSION OF BIAS 

Procedural fairness requires, among other things, that decisions be made free from a 
reasonable apprehension of bias by an impartial decision maker.  Baker v. Canada 
(Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at paragraph 45. The 
"reasonable apprehensive of bias" test is set out in Baker at paragraph 46 where 
Justice L’Heureux-Dube favourably cites de Grandpre J, writing in the dissent in 
Committee for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369
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designation and therefore the County may specify activities within a particular land use designation is 
unsupportable in light of the very broad Provincial definition of "agricultural operation" found in the Farm 
Practices Act.  
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raising of livestock, including poultry, fur-bearing animals, honey bees, game birds and game animals, (ii) 
the production of agricultural crops, including mushrooms, turf, maple syrup, greenhouse crops, orchards 
and nursery stock,  . .



“. . . the apprehension of bias must be a reasonable one, held by 
reasonable and right minded persons, applying themselves to the question 
and obtaining thereon the required information. . . [T]hat test is ‘what 
would an informed person, viewing the matter realistically and practically -- 
and having thought the matter through -- conclude.  Would he think that it 
is more likely than not that [the decision-maker], whether consciously or 
unconsciously, would not decide fairly.’”

Any informed person examining the role played by EDM in its "processing" of the 
Applications would reasonably conclude that Council, heavily relying upon EDM, could 
not fairly make a decision whether or not to approve the Applications.

It is worth noting that the decision in Baker also addresses the potential argument that 
EDM was not the ultimate decision maker; that was the function of the Council.  In 
paragraph 45 Justice L’Heureux-Dube states:

“In my opinion, the duty to act fairly and therefore in a manner that does 
not give rise to a reasonable apprehension of bias applies to all 
immigration officers who play a significant role in the making of decisions, 
whether they are subordinate reviewing officers, or those who make the 
final decision.  The subordinate officer plays an important part in the 
process, and if a person with such a central role does not act impartially, 
the decision itself cannot be said to have been made in an impartial 
manner.”

The most troubling aspect of the role EDM played in terms of procedural fairness is that 
EDM first drafted the Draft Policies, and then acted on behalf of the Council as the 
evaluator of its own work.  It is as though one party to a contract first drafts the contract 
and then when a contractual issue arises, that same party is appointed as the arbitrator 
to decide the merits of the contract dispute.

The record shows that the Applicants or their consultants were expected to draft the 
amendments to the MPS and LUB and only then would EDM evaluate the proposal. 

In their February 24, 2009 Memorandum to Kings County the four farmers stated: 
"Because we are very clear about what we need to achieve we will prepare specific 
amendments to the MPS and LUB which we will request to be considered by Council 
following the required consultation process."  (My Emphasis.)

On October 21, 2009, Bill Butler, then Director of Kings County Planning emailed 
Chrystal Fuller, former Manager of Kings County Planning: 

“So specific amendments were never prepared.  The letter from the guys 
[four farmers] is very clear that they intend to prepare amendments that 
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work for them.  I’m thinking that Chris [Parker?] is thinking that the 
consultant will simply prepare the amendments that will accommodate 
what they want.  Truly a public interest approach!!!”  (Mr. Butler’s 
emphasis.)

On all the application forms submitted by the Applicants, next to the question "Type of 
Amendment" the box labeled "Text" is checked off. Under the "Explanation" section of 
the official application form, the following appears: "If requesting a text change, provide 
proposed change in text."  None of the Applications contain proposed changes to the 
MPS or LUB "text."

Under the heading "Explanation," the application form states: "Explain why the 
amendment is required, the intended use of the property, how the proposal fits in with 
the MPS or LUB, and any other pertinent information to assist the Municipality in 
reviewing your application. If requesting a text change, provide proposed change in 
text".  (My emphasis.)  In response to these series of questions and demands, each of 
the five applicants responded with exactly the same answer: "The request is for an MPS 
amendment to enable the planning and development of the subject property/properties 
for mixed use purposes through the creation of a Greenwich Comprehensive 
Development District future land use designation and that this designation and 
corresponding zone be applied to the subject property/properties."

The Applicants provided absolutely no answer to the question "why the amendment is 
required" and provided no text change whatsoever.  All five applications should have 
been rejected as incomplete at the outset of the application process.

The Request for Proposals: Terms of Reference, issued October 14, 2009, sets out the 
County’s outside consultant’s (EDM’s) tasks.  These tasks presume that Applicants 
have prepared text to be reviewed by the consultant.  S. 2.0 of the Terms of Reference 
states, in part: "Specifically, the applicants have requested policy changes that would 
enable a Comprehensive Development District for their lands and, through their 
consultant, have provided draft Policies for Council’s consideration." (My emphasis.)

The only "draft policies" are those written by EDM.  The "draft policies" the Applicants or 
their consultants should have provided to the County at the very outset of the 
application process have now been written by the very consultants who were paid by 
the County to analyze and evaluate them. 

On the one hand, EDM was engaged by the County to, in EDM’s own word, "process" 
the Application.  The Terms of Reference set out in more detail EDM’s tasks.  These 
tasks include an "analysis of the compatibility of the proposal to the goals and objectives 
of the [MPS]."  EDM is also required to prepare three options and make a 
recommendation amongst the options.

EDM cannot be expected to draft policies and then fairly and impartially analyze and 
evaluate the very policies they have written.  The analysis of the Appendix A Draft 
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Policies set out in the report from the Planning Services & Engineering and Public 
Works, dated October 19, 2010, is the sort of review EDM should have provided at each 
step in the process.  Nor can EDM be asked to objectively judge amongst the three 
options when EDM invested great effort (for which it was paid) drafting one of those 
options, the Draft Policies.  Imagine EDM ending its analysis with the following 
recommendation: “we recommend no change and reject the Draft Policies, for which 
you just paid us many thousands of dollars to write.” 

The absurdity and unfairness of EDM’s role in the application approval process is seen 
in EDM’s November 23, 2010 post PPM report.   At page 3 of the report, EDM 
states: “The processing of the Elderkin et. al application and the Draft Policies prepared 
by EDM have been drafted in a manner consistent with the goals and objectives of the 
existing MPS.”

Was the processing of the Draft Policies and the Draft Policies themselves consistent 
with the dictates of the MPS?  These are precisely the questions which the Council and 
the public need to have answered and have right to have answered and which EDM is 
in no position to impartially and fairly answer.  

In EDM’s post-PPM November 23rd report and in comments Ms. Young made 
concerning regional planning at the PAC meeting after the PPM, EDM’s bias is 
evident.14  Both the County Planning Staff and the Town of Wolfville argued that regional 
planning should take place prior to any final decision on the Applications.15  They raised 
concerns and questions about the potential impact on the existing growth centres in the 
County, including the Town of Wolfville, if the Draft Policies were adopted.  Yet Ms. 
Young responded by claiming that regional planning, which would include the Subject 
Lands, would only make sense if the Council was considering doing away with the 
Urban Corridor concept as it appears in the MPS.  Ms. Young either misunderstood the 
actual arguments made by the County’s Planning Staff and the Town of Wolfville, or 
willfully decided it was best to ignore them.16  

Jack Innes, Q.C., criticized EDM on its bias in processing the Application.  See his 
letters to Don Wallace, dated September 24, 2010 at page 4 and November 3, 2010 at 
page 2.  (It is noteworthy that the first letter was written prior to EDM drafting the Draft 
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15 Paragraph 4 of the Implementation section also provides that  “[w]here appropriate, the preparation of 
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language takes care to avoid the key question: based upon the “additional information” provided by 
County Planning Staff, is it advisable to carry out regional planning prior to making a decision on the 
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Policies.)  “A seminal role for the Municipal Planning Staff is to review the initial 
application before it goes to PAC and provide a report as to its sufficiency and, in 
particular, to compare the application to the criteria as noted above.  Planning Staff is 
not an advocate of the proponent but rather acts in the public interest to ensure that the 
provisions of the Municipal Planning Strategy are being met. . . . It is difficult to separate 
EDM’s involvement in this application from ostensible representation of the proponent.”  
September 24, 2010 letter.

In response to these concerns and others raised by Mr. Innes, the Council sought the 
opinion of the County’s solicitor.  In a letter dated November 29, 2010, Mr. Geoffrey 
Muttart, the County Solicitor, opined that "I have previously advised about EDM’s role in 
the process.  In a nutshell, the contract between EDM and the Municipality describes 
this role.  PAC and Council rely on EDM to be impartial and not to act as an advocate 
for the developers."  Mr. Muttart adds: “We are not aware of any Policy or Bylaw of the 
Municipality that requires the developers to draft the proposed planning policy, as 
opposed to the policy being drafted by the Municipal Planner.”  Later in the letter, Mr. 
Muttart states apropos to EDM’s role, "So long as EDM’s services have been provided 
according to the terms of its contract with the Municipality and EDM does not represent 
the developers, there does not appear to be any basis for alleging conflict of interest."  

As to who should be drafting proposed text amendments, County Planners or the 
applicants or their consultants, Mr. Muttart fails to recognize that the County’s own MPS 
Amendment application form states that the responsibility lies with the applicant to 
prepare text of any proposed amendment.  

On the question of whether the requirements of procedural fairness were satisfied, the 
issue is not whether EDM fulfilled its contract with the County or whether the PAC or 
Council had the right to rely upon EDM’s expert opinions.  The standard to judge 
procedural fairness is “correctiveness.”  Heritage Trust of Nova Scotia v. Halifax 
(Regional Municipality) [2007] 252 N.S.R. (2d) 114 at paragraph 56.  In its evaluation of 
the Applications, was EDM acting in an impartial manner?  Yes or no.  The record 
clearly demonstrates the answer is "no".  The PAC or Council may have relied upon 
EDM’s impartiality, but that is besides the point.   Due to EDM’s role in the processing of 
the Applications, there exists a reasonable apprehension of bias by the decision maker, 
Kings County Council.

Illegal In Camera Meeting

On July 27, 2010, the PAC held an illegal in camera meeting concerning the 
Applications.  After a number of unrelated agenda items were discussed, the PAC 
began consideration of the Applications.  Margot Young updated the PAC members and 
then introduced Jillianna Brown of EDM to discuss servicing issues on the Subject 
Lands.
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The approved minutes of the meeting then state:

“ON MOTION OF COUNCILLOR NEWTON AND COUNCILLOR KILLAM, 
THE PLANNING ADVISORY COMMITTEE GO IN CAMERA TO 
CONSIDER PERTINENT INFORMATION IN THE APPLICATION 
BEFORE THEM.  MOTION CARRIED.”  (My emphasis.)

 “In Camera Meeting The Council Chambers was cleared at 3:47 p.m., the 
In Camera meeting convened at 3:53 p.m. and concluded at 5:00 p.m.   

Meeting Reconvened The meeting resumed at 5:01 p.m. with all members 
in attendance with the exception of Councillor Killam, Mr. Ward and Ms. 
Saunders. 

ON MOTION OF COUNCILLOR NEWTON AND COUNCILLOR ENNIS, 
THE PLANNING ADVISORY COMMITTEE RECOMMENDS THAT EDM 
AND MUNICIPAL STAFF WORK TOGETHER ON AN INFORMATION 
CLARIFICATION DOCUMENT AND POST SAME ON THE WEBSITE 
FOR INFORMATION PURPOSES. MOTION CARRIED. 

ON MOTION OF COUNCILLOR NEWTON AND COUNCILLOR ENNIS, 
THE PLANNING ADVISORY COMMITTEE RECOMMENDS THAT EDM 
PREPARE DRAFT POLICY FROM THE ISSUES NOTED IN THEIR 
REPORT AND BRING SAME BEFORE THE PLANNING ADVISORY 
COMMITTEE FOR CONSIDERATION. MOTION CARRIED.” (My 
emphasis.)

Section 203(1) of the MGA sets out under what circumstances a PAC may hold a 
private meeting.  Private meetings may be held when they are related to:

“(a) personnel, labour relations, contract negotiations, litigation or potential 
litigation or legal advice eligible for solicitor-client privilege; or

(b) a potential application for a development permit, land-use by-law 
amendment, development agreement or amendment to a development 
agreement before the applicant has applied to the municipality or 
development officer.”

Discussion of "pertinent information" is not a recognized reason to move in camera.  
There is no indication personnel, labour relations or contract negotiations were being 
discussed.   According to the minutes, the County solicitor was not in attendance at this 
meeting, so reasons related to solicitor information would not exist.  There was no 
potential application pending. 
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What was discussed at the illegal in camera meeting?  There are no minutes.  However, 
it is possible to surmise based upon the motions made after the in camera session that 
the all important question of whether EDM should draft the Draft Policies was at least 
one of the topics discussed.  Discussion of this issue could not legally be held in 
camera.  Were representatives of EDM present at the in camera session?  Again, there 
are no records. 

Ultra Vires Action by PAC Chairperson

At the end of the Council of Whole meeting which took place October 19th, then Deputy 
Warden Brothers and chairperson of the PAC was asked by Councilor Atwater whether 
there would be any further "11th hour meetings" on the Elderkin et al. application.  In 
response, Warden Brothers assured him, and those in the public gallery, including 
representatives of the media, that there would be no more such meetings.  Yet, the very 
next day, another "11th hour" PAC special meeting was called, the second "special" 
meeting on the Application in less than one month.

There is no evident reason why the October 21st meeting was called with such short 
notice.  The fact that the Application had been returned to the PAC by Council for 
procedural irregularities does not justify calling a "special" meeting.  It seems likely 
when Warden Brothers gave her assurance, Warden Brothers was aware of the Union 
of Nova Scotia Municipalities’ upcoming meeting was set for October 26th - 29th.  A 
PAC meeting had already been scheduled for October 25th in place of the meeting on 
the 26th.

As was pointed out by Councilor Parker and Margot Young at a Council meeting, the 
proposed MPS Draft Policies require that at least one year pass after the Draft Policies 
are adopted before Council can even consider a development application.  Why a delay 
of a week or two would make a significant difference to the County or the applicants is 
unclear.

At the October 21st PAC special meeting, where only five of the eight members 
attended, Planning Staff through Ben Sivak recommended a resolution authorizing a 
Public Participation Meeting be held on the Application on November 16th with an 
alternate date of November 9th. Councillor Parker, whose district includes the Subject 
Lands, stated that he could not attend one of those two dates.  He did not specify which.

At the meeting, Councillors Ennis and Smith expressed concerns about the seeming 
hurriedness with which the Application was being processed.

The PAC adopted a resolution which authorized the PPM, and removed the dates 
included in the Staff’s recommendation.  However, the PAC instructed Staff that it 
should choose the date for the PPM.  The practice of Staff selecting a PPM date, it was 
explicitly stated, was standard practice.
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Later that day I learned that November 4th was the date chosen for the PPM, neither of 
the days which had been initially recommended by the Planning Staff.  I also was 
informed that the reason November 4th had been selected was because then Deputy 
Warden Brothers had told Staff to select the earliest possible date.

By instructing Staff to choose the earliest possible date Warden Brothers acted in a 
manner contrary to the PAC decision made earlier that day.  The Staff, not Warden 
Brothers, were tasked by PAC to choose a date.

Warden Brothers’ action was ultra vires.  Even if the PAC had not instructed Planning 
Staff to select a date for the PPM, there is no provision of the MGA or the County 
bylaws which authorized then Deputy Warden Brothers, in place of the PAC, to make 
any planning decisions.  Section 200(5) of the MGA states that "the duties assigned, 
pursuant to this Part, to a planning advisory committee or a joint planning advisory 
committee shall only be carried out by the committee."  The County’s Planning Advisory 
Committee Bylaw permits Warden Brothers as Chairperson to preside over meetings 
and vote, nothing more.

CONCLUSION

For the reasons set out above, the Council should not approve the Applications.

Respectfully submitted,
 

David A. Daniels
Barrister and Solicitor
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